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Abstract: Children’s right to participation is enshrined in the Convention on the Rights of the Child
(CRC), specifically in Article 12; however, the participation of children in the protection system
continues to be a challenge. There is a need for a paradigm shift, in which children and adolescents
(CA) are considered as active subjects of rights in all areas of their lives, and that means allowing
them to participate in decisions that concern them. The study analysed 20 Spanish laws, both national
and autonomous, that regulate child protection and the rights of CA in the protection system. It
focuses on examining the participation of children in the protection system, divided into its three
dimensions: the right to be informed, the right to be heard and the right to be involved. There is
complexity in the different regulations. All of them are consistent with the CRC and provide for
participation, but not all to the same extent. There is a lack of harmonisation between the legislation
of autonomous communities, leading to practical difficulties for the professionals who have to
implement the legislation on a daily basis.

Keywords: participation; child protection system; policy documents; children’s right; children’s
perspectives; child centrism; child and family welfare

1. Introduction

The adoption of the Convention on the Rights of the Child (hereinafter, CRC or Con-
vention, interchangeably) in 1989 marked the full international recognition of children’s
rights. The CRC represents a paradigm shift, positioning children and adolescents (here-
inafter, CA) as the centre of everything that affects them, recognising them as active subjects
with full rights to physical, mental and social development, and, in particular, the right to
freely express their opinions. It thus overturns the dominant view of the child as a subject
to be protected. To that end, Art. 12 of the Convention expressly enshrines the right to
participation of CA, which is primarily reflected in their right to be heard.

The ratification of the CRC requires the adoption of the necessary measures for its
effective implementation, often entailing a significant reform of the national legislation,
in order to ensure that it is consistent with the principles of the Convention. Art. 4
stipulates that States Parties must take “all appropriate legislative, administrative, and
other measures” necessary to achieve the rights recognised in the Convention.

However, implementing the principles of the Convention is not a task for the state
alone; rather, it “needs to engage all sectors of society and, of course, children themselves”
(General comment No. 5, United Nations 2003, para. 1). It is therefore essential for the
state to be able to adapt all the domestic legislation in order to make it compatible with the
CRC, ensuring that “the Convention’s principles and provisions can be directly applied
and appropriately enforced” (General comment No. 5, United Nations 2003, para. 1).

Children’s participation as a key element has its starting point in the achievement
of Article 12 of the CRC: children should be adequately informed and be encouraged to
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express their views, and their opinions should be given due weight in decisions involving
them. This child-centred perspective is increasingly common in policy, research and
intervention in the child and adolescent protection system. We have found that child-
centred policies have driven a groundswell of family preservation efforts with the aim of
not separating CA from their family of origin; in cases where preservation is not possible
and foster or residential care is ordered, there is a move towards intervention policies that
ensure that the perspectives of children and adolescents within the child protection system
are recognised as legitimate.

Based on Article 12 of the CRC, Bouma et al. (2018) propose the model of participation
of children in the child protection system. This model shows the topics children should be
informed about, the conditions which make children feel they are really listened to and
the conditions enabling them to influence the decision-making process. The model has
three levels: (a) informing—children should be adequately informed as a prerequisite for
participation; (b) hearing—children should have the option and be encouraged to express
their views; (c) involving—children’s views should be considered when making decisions.
A study by Mitchell et al. (2010), who investigated children who had gone through the
system, shows that they want to participate more in the removal decision-making process
regarding aspects that relate to their new home, visits with their biological family members
and their school. Goodyer (2014) also shows that children and adolescents demand more
participation in the removal decision and have an explicit desire to be consulted when a
decision is made to separate them from their biological family.

A broader vision of the participatory approach in the field of protection considers
participation as a central strategy in efforts to improve the ecosystem of services to prevent
situations of child abuse, as well as to intervene when their safety and development are
compromised. This ecosystem is the institutional space that shapes family relationships and
the conditions that enable active participation: (1) in understanding the realities that affect
them, (2) in the decisions that are made, (3) in the actions that are carried out and (4) in the
evaluation of the situation resulting from those decisions and actions (Lacharité et al. 2021).
CA are thus seen as beings with the capacity for understanding, interpretation, negotiation,
conciliation and expression (Lundy and McEvoy 2012; Rodríguez-Pinto and Albuquerque
2018; Templeton et al. 2019) and, consequently, they become key actors in their lives (Shier
2019). According to (Kosher and Ben-Arieh 2020), it is essential to improve the effectiveness
of protection services by giving children a voice but also by expanding their citizenship
rights and ensuring their participation in all stages of the processes intended to protect
them, including socio-educational actions (Mateos et al. 2020). This requires personalised
case-by-case attention based on a child rights approach, which not only involves the child
but also respects the general principles of the CRC, the evolving capacities of the child and
the specific context (Collins 2017).

The study by Cossar et al. (2014) establishes three levels in the child’s understanding
of the processes of the protection system. First, with (A) minimal understanding, young
people in this category know that they have a social worker who talks to them, visits and
takes notes, but they do not know what the social worker’s role is; if their parents go to
meetings, they do not take notice of it. With (B) partial understanding, young people in
this category know that their parents go to meetings, but they do not actually know why;
they are trying to gather information, similar to solving a puzzle, and many of them say
that they receive more information from their family (parents and older siblings) than
from the professionals, and much of the information that they have is inaccurate. Finally,
with (C) clear understanding, the young people in this category know the processes of the
protection system well. This study shows that the children who are most likely to have
a clear understanding are older children (ages 14–17 years), whereas the majority of the
children have a partial understanding.
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In conclusion, the participation of CA in the protection system is a field of international
research that indicates the benefits of hearing and informing children and adolescents: (a)
it ensures more positive and effective outcomes in protection plans (Schofield and Beek
2005); (b) encourages their recognition and understanding of the reasons for the separation
(Pastor et al. 2020); (c) actively involves them in the fostering and reunification process,
contributing to their stability (Balsells et al. 2017); (d) helps them to cope with the changes
in their family situation and the changes that they themselves are experiencing (Mateos
et al. 2017); and (e) reinforces their self-esteem (Schofield 2005).

2. The Case of Spain: Child and Adolescent Protection Legislation and Policies

As a consequence of the Convention’s new approach, the child protection structures
present in Spain and most developed countries since the end of the twentieth century
have been reformulated, fully recognising that CA have rights and are entitled to exercise
them. This evolution includes the reform of Organic Law 1/1996, of 15 January, on the Legal
Protection of Minors, partially amending the Civil Code and the Civil Procedure Act (Ley Orgánica
de Protección Jurídica del Menor—LOPJM, LE1), introduced by Organic Law 8/2015, of 22 July,
and Law 26/2015, of 28 July, both amending the child and adolescent protection system and
autonomous protection laws. They all reflect the desire to ensure that CA have an adequate
legal framework for protection that is consistent with the different International Treaties
ratified by the signatory countries, and in particular, the CRC.

The Spanish Constitution (Constitución Española—CE), the LOPJM (LE1) and the
Spanish Civil Code (Código Civil—CC, LE2) construct a broad state legal framework for
protection, which links all public powers and institutions, families and society in general.
The imminent adoption of the Organic Law 8/2021, of 4 June, on the comprehensive protection of
children and adolescents against violence (Organic Law 8/2021, LE3) builds on the existing state
framework, representing a great advance in children’s rights; its markedly comprehensive,
preventive and multidisciplinary nature makes it an international reference. Finally, the
legislation of the different autonomous communities (hereinafter, ACs) that are part of
the Spanish territorial and political structure, within the scope of their respective powers,
supplement the current regulations on protection in Spain (Jiménez et al. 2019).

In Spain, the LOPJM (LE1)—in force since 1996 and amended in 2015 to comply with
the Convention—addresses the protection of CA, considering them as subjects of rights and
recognising their capacity to exercise those rights. It serves as the framework of reference
and/or interpretation for all the existing protection legislation. Alongside this law, and at
the state level, the CC (LE2) regulates the institutions for the protection of minors.

However, the legal protection regime applicable in Spain does not end with state
laws. Rather, in accordance with the territorial, political and administrative structure of
the Spanish State, the seventeen ACs—which have legislative powers—have extensively
developed autonomous legislation to protect and promote the rights of minors. Thus,
although the LOPJM (LE1) seeks to create a general framework for the protection of minors,
it also respects the distribution of powers established by the CE.

In the exercise of their powers, all the ACs have developed legislation on the protection
of CA, applicable in their respective territories. The details of the processes for detecting
situations of risk, processing protection cases, declaring abandonment and determining
and implementing protection measures vary from one AC to another.

The impact of this legislation on the reality of the Spanish protection system (Ministerio
de Derechos Sociales y Agenda 2030 2020) is reflected in a total of 50,272 active cases of
children in foster care. The most frequent reason for a child entering the protection system
was neglect, which accounted for 44% of all cases, followed by emotional abuse (30%),
physical abuse (19%) and sexual abuse (7%). Included in these cases are CA who are placed
in care for behavioural or emotional reasons. With regard to foster care measures, in Spain,
23,209 children were in residential care (55%) and 19,320 in foster families (45%). Foster care
in extended families is predominant, accounting for 12,600 of the foster care placements,
compared to 6720 in other families (Ministerio de Derechos Sociales y Agenda 2030 2020).
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This predominance of foster care in extended families may be justified by the principles
and values of Spanish culture, which places a strong emphasis on family ties. The rate of
family reunification in Spain is less than 20% of cases of children who have been in foster
care, which means that more than 80% do not return to their biological family before they
reach legal adulthood (Ministerio de Derechos Sociales y Agenda 2030 2020).

Analyses of the participation of CA in the Spanish protection system indicate that
between 66.7% and 73.4% of affected children agree that entry into the child protection
system was traumatic: it occurs suddenly, without them being consulted, and with very
little information about where they are going, why they are going and what is going to
occur (Montserrat 2014). This lack of information given to children adds greater anguish
and confusion to the situation of being separated from their biological family, which is in
itself traumatic. Inaccurate and incomplete information is a constant in the narratives of
the participants in the study of Balsells et al. (2017). However, there is evidence that the
participation of CA in child protection can influence outcomes throughout the process and
increase the likelihood of success (Barnes 2012; Mcleod 2007; Schofield and Beek 2005).

The lack of participatory practices in the Spanish protection system makes it necessary
to analyse the reality in a multidimensional way. The legal context is one of the necessary
dimensions, as it makes it possible to critically observe the possibilities stipulated. This
article seeks to provide an overview of the participation of children and adolescents in
the legislation that shapes the protection system, from the moment when the risk or
situation of abandonment is detected, to the moment when—after the abandonment has
been acknowledged—the protection measure is finalised. The objective is to determine
the moments—beginning when the lack of protection is detected and ending with their
possible reintegration—when CA participate in the decision making that concerns them, as
well as to identify legal loopholes.

3. Methods
3.1. Search and Filtering of Legal Texts

The legal texts analysed correspond to 21 laws passed for the protection of CA (see
Appendix A). The territorial political structure of the state means that, in Spain, different
laws regulating child protection and the rights of children in the protection system coexist.
The LOPJM (LE1) is the framework of reference and/or interpretation for the regulations
developed by the seventeen ACs, resulting from the distribution of powers established by
the CE with the CC (LE2). The laws analysed are the main autonomous laws that regulate
the rights of CA and the legal system for the protection of this group.

The study includes, given its importance, the Organic Law 8/2021 (LE3), which has
recently entered into force.

3.2. Content Analysis Using a Category System

Content analysis was the fundamental methodology for analysing laws and was
carried out as described below:

(A) A system of textual categories was developed through the coding according to
the information provided by laws based on the proposal by Bouma et al. (2018) which
divides the right to participation of CA into three different dimensions: informing, hearing
and involving. This category system is partly based on the theoretical models of Hart
(1992) and Shier (2001), which present a hierarchical scale of children’s participation in two
fundamental dimensions: hearing the child and giving them the opportunity to influence
decision making. There is also a third dimension, which emerges from the observations
made by the United Nations Committee regarding participation: informing the child. Thus,
prior to hearing, the child has the right to be informed about their situation, the form and
purpose of that hearing and the consequences of it.
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The system of categories was reviewed and modified considering the conceptual
contributions of the literature. Three researchers participated in the development of the
system. The review of the legislation made it possible to develop sub-dimensions following
a bottom-up approach in the textual analysis process. In the first phase of the textual
analysis, significant paragraphs, passages and quotations were selected from the laws
related to the three dimensions and the three rights that comprise them: the right to be
informed, the right to be heard and the right to have their opinion considered in the
decision made. The second phase, conceptual in nature, was a higher level of analysis
where the sub-dimensions were created. These two phases were in continuous interaction
during the analysis process. This made it possible to modify the degree of significance
given to a paragraph at one moment in the analysis process and to deepen the level of
conceptualisation. Figure 1 shows the dimensions and sub-dimensions of analysis. Each
dimension has been studied in detail, filtering the state and autonomous legislation in
order to specifically indicate each moment and situation in which CA can exercise these
rights throughout the abandonment procedure.

(B) Once the category system was developed (Figure 1), each law was coded inde-
pendently by two researchers. Elements of disagreement were searched for, and negative
data were also coded. Subsequently, the discrepancies were analysed, and agreement was
reached.
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To guarantee the internal and external validity of the content analysis, the following
actions were carried out:

- Consistency check: the description of the categories, the construction of the codes
as well as the first exploratory content analysis (finding the text that belonged to the
designed categories) were carried out by 3 researchers, separately and independently,
for later verification of the degree of agreement. Each of the researchers encoded the
text the same way, all with the same understanding of both the category and the laws.

- Credibility controls (validation of the codes by experts): once the categories and codes
of analysis were designed, two researchers who carried out this process presented
their proposal to two external persons for validation of the codes by judges, taking into
account the theoretical framework on child participation (bottom-up analysis process).
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4. Results

The analysis of the current legislation in Spain made it possible to observe that in the
Spanish legislative texts, the term “right to participation of minors” is used with a double
meaning. First, to recognise the social and political rights of CA and, second, to recognise
the involvement of CA in matters that affect them directly and individually. Participation,
in the strict sense, derives from their right to be informed, to express their opinion and be
heard and to have their voice duly considered in matters that concern them, in accordance
with their maturity and development. These three dimensions are formally enshrined
in all the current protection laws for CA, although they vary in scope and effectiveness.
Thus, while it is possible to state that the Spanish legal system—and in particular, child
protection laws—increasingly reflect the conception of CA as active, participatory and
creative subjects, their formulation does not precisely specify the different aspects of
participation. Consequently, a first result of this analysis is that the current legislation
does not guarantee that—in all cases—the will, desires or preferences expressed by CA
will be valued and considered in the decision that is ultimately made. The fact that, in
the Spanish legal system, the declaration of abandonment and, with it, the imposition
of protection measures, is an administrative rather than a judicial process means that
its implementation is the responsibility of the ACs, resulting in a great disparity in the
effectiveness of recognising participation.

4.1. Informing. The Right to Information Is the First Step in Exercising the Right to Participation

The right to information, as the first dimension of participation, is the necessary tool
for guaranteeing the effectiveness of their rights. The legislation establishes conditions that
guarantee the understanding of CA; it stipulates that the information must be conveyed in
“understandable language, in accessible formats tailored to their circumstances (...) without
any discrimination based on age, disability or any other circumstance” and must address
both “what they are being asked and the consequences of their opinion, with full respect
for all procedural guarantees” (Art. 9.1 of the LOPJM, LE1). In the Balearic Islands AC, in
addition to the information requirements, it is necessary to verify that CA have understood
the information conveyed: “It shall be verified that the minor understands every statement
or opinion” (Art. 23.1 Balearic Islands, LA13).

In turn, Art. 2.5 b) of the LOPJM (LE1) stipulates that there should be a “qualified or
expert” professional responsible for conveying the information to the CA. This corresponds
to a real need to properly interact with CA, recognising the necessary expertise of the
professionals who deal with these situations: from social workers and educators to lawyers
or judges. The growing importance and sensitivity towards this issue is reflected in the
LO 8/2021 (LE3), which establishes the requirement for the training and expertise of the
professionals involved.

With regard to the content of the information, the LOPJM (LE1) establishes that CA
must receive information about the exercise of the right and the potential consequences of
exercising it (Art. 9.1). As such, and considering their situation, the information should
address all relevant aspects: the reasons for the abandonment, the process, the protection
measures, their effects, their duration, their termination and their participation in all
of them.

However, the information is not only provided at a single moment in the entire process
but is cyclical and present in all stages. After being heard, CA must be informed again
regarding the outcome of the process and how their opinions have been valued. Art. 9.1
of the LOPJM (LE1) clearly states that: “Decisions on the merits shall, where appropriate,
indicate the outcome of the child’s hearing, as well as its considerations”. As such, the
grounds of any decision that disregards the will expressed by the CA must be fully justified.

Therefore, the right to be informed should not be understood as isolated, compulsory
interventions, but should instead be conceived as an ongoing process throughout the
entire intervention process. This is explicitly stated in the legislation of two ACs (Art. 40.
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b) Cantabria, LA3 and Art. 97. b) Balearic Islands LA13) within the framework of the
relationship of trust established with CA.

4.2. Hearing. The Right of CA to Be Heard

The CRC specifies that CA must be heard in different areas and situations. Hearing
is essential in order to correctly interpret and implement the best interests of CA in every
case, valuing their desires, aspirations, expectations, feelings and opinions, and giving
them a voice at the appropriate moments. Thus, the achievement of the right to be heard
should not be limited to merely hearing, let alone establishing a process to guarantee it.

The legislation under analysis establishes that CA can express their opinions on all the
matters that concern them: their relationship with their biological family, the abandonment
order, the measures proposed, the foster care institutions, the foster families or visits.
However, it must be kept in mind that some of their opinions will have to be expressed
at a specific moment and in an unfamiliar and regulated environment, such as that of
the administrative or judicial procedures involving the protection system. The Spanish
legislation places great importance on the participation of CA in proceedings that directly
affect them. Art. 9 of the LOPJM (LE1) enshrines the “right to be listened to and heard”,
both in “the family environment and in any administrative, judicial or mediation procedure
that affects them (the minor) and which leads to a decision impacting their personal, family
or social sphere [ . . . ]”.

Following the reform of the LOPJM (LE1) in 2015, the procedures affecting children
and young people were streamlined and clarified. Thus, considering that in the Spanish
legal tradition, “being listened to” is fundamentally a procedure that does not imply the
obligation to consider, whenever possible, the position of the person being listened to,
the LOPJM (LE1) adds “and heard”, consistent with the CRC. The concept of hearing
in the framework of the Convention is more demanding, as it does not only require
passive hearing but also involves the adult’s interaction with the child, making the child
a participant in the process of the reasoning, conclusions and decisions resulting from
that hearing.

The legal texts analysed stipulate that CA can express their opinion in all situations
that affect them. Specifically, in the area of the administrative abandonment order, Spanish
child protection laws give children and adolescents a voice in the process and, in all cases,
before the decision is made.

However, it is only unequivocally stipulated for children above the age of 12, with
the understanding that they are sufficiently mature at that age. When the child is younger
than 12, their right to be heard is subject to the decision of the competent authority. This
difference based on age does not correspond to the spirit of the Convention, which pro-
poses that all CA should be heard, regardless of their age, valuing alternative methods of
hearing. Thus, bearing in mind that hearing is a means of ascertaining the will, desires and
preferences of CA, the appropriate way to ascertain them must be pursued.

With regard to the manner of being heard, the LOPJM (LE1) proposes a suitable envi-
ronment, with the assistance, if necessary, of qualified professionals or experts, preserving
the minor’s privacy (Art. 9.1).

In the laws of the ACs, this is not always explicitly stated, but some of them go even
further—as in the case of Andalusia (Art. 14.2, LA1), Aragon Art. 13.1, LA2), Catalonia (Art.
7.3, LA6), Galicia (Art. 42 n), LA12) and the Basque Country (Art. 16.1, LA16)—specifying
that the exercise of the right must involve a suitable level of discretion, privacy, security
and lack of pressure and be appropriate to the situation. CA should receive the support
and security demanded by the situation, even ensuring that the right can be exercised
without the presence of their parents, when necessary, for reasons of urgency or due to a
conflict of interest with them (Art. 21.1 Cantabria LA3, Art. 12 Castile-La Mancha, LA4,
Art. 22.2 Chartered Community of Navarra LA8).
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Children can be assisted by interpreters (Art. 9.2 LOPJM, LE1) and even express their
opinion through non-verbal forms of communication (Art. 9.2 LOPJM, LE1 and Art. 23.2
Balearic Islands LE13).

Thus, communication difficulties should not be an excuse to disregard it; those re-
sponsible for hearing must ensure that CA, “regardless of their communication possibili-
ties”, can also be heard with the same guarantees as the rest of the population (Art. 13.1
Aragon, LA2).

4.3. Involving. The Right to Have the Opinion of CA Considered in the Decision to Be Made

Involving CA in decision making means that the desires, preferences and will ex-
pressed in hearing are considered in the decisions, measures or agreements adopted. In
the context of child protection, this means that CA should be part of the overall process of
identifying and investigating abuse, the intervention, and the monitoring and evaluation
of interventions (Cossar et al. 2014).

Art. 9.3 of the LOPJM (LE1) establishes that “in decisions on the merits, the outcome
of the child’s hearing and its considerations, if any, shall be stated”. Therefore, all decisions
affecting the CA must reproduce the outcome of hearing and how that hearing has impacted
the decision that was made.

Additionally, if the decision has diverged from the opinion of the minor, the rationale
justifying it must be given; this is established in Art. 17.1 of the Valencian Community
law (LA10).

The legislation only makes the opinion of CA binding for the purposes of ordering
foster care or adoption; without the full consent of CA over the age of 12 (Art. 173 CC, LA2),
it will not take place. If CA over the age of 12 express their opinion against the measure, it
cannot be approved in either administrative or judicial proceedings. However, the opinion
of children under the age of 12 shall be subject to the consideration of the administrative or
judicial body, which shall decide based on their maturity and best interests.

Although the specification of the age of 12 years for respecting the opinion of CA
does not fully correspond to the Convention, it should not be understood as a limitation
to their participation, but as an imposition on the public authorities to respect their will
in an obligatory and direct manner, from a certain age onwards. The law does not reject
the participation of children under the age of 12 or the importance of their opinion, but
it understands that doubts about their maturity dictate a cautious consideration of their
desires and preferences.

5. Discussion and Conclusions

Spanish law, within the scope of the protection system, is inspired by the principles
of the CRC, expressly granting the right of participation to CA. The LOPJM contains the
state legal framework for protection, recognising that CA have the right to participate in
all decisions that affect them directly and personally. According to the review carried out
by (Skauge et al. 2021) on the concept of child participation, the terms “collaboration”,
“cooperation”, “consulting”, “involvement” and “engagement” are frequently used as
synonyms for the child-centred perspective. In this analysis, it was found that different
meanings for the concept of participation also appear in the legislation. It is understood as
a social and political right but also as a characteristic of the intervention. In the article, the
second meaning was analysed, as it was the object of investigation.

A first contribution of this study concerns the complexity of the Spanish protection
system; the Spanish case is not confined to a single legal text, as the seventeen ACs have
developed their own regulations on the protection of minors. This leads to a broad range
of regulations, with a consequent diversity of measures and procedures. Nevertheless, the
fact that the autonomous regulations are subordinate to the LOPJM (LE1) should ensure
that CA are informed, heard and involved in any decision throughout the entire protection
procedure, in a specific way, paying special attention to children with disabilities, and
providing them with individualised support to enable them to enjoy their rights (Verdugo
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Alonso et al. 2018)—from detection, through abandonment, to the adoption of the relevant
measure and, if appropriate, reintegration with their family (Cortada 2017). To understand
the details of the autonomous regulations on the protection of CA, it is not enough to
examine the law of each territory as, in most cases, they coexist with detailed regulations
and far-reaching childhood programmes. Despite this, the fact remains that all the ACs, in
accordance with the LOPJM, comply with the Convention in terms of the design of both
the protection system and process. Specifically, in terms of recognising and facilitating
participation. However, a significant imbalance between the different legislation under
analysis is noted, as some are very active and advanced (Valencia, Balearic Islands) in
respecting and implementing the right to participation, compared to others whose respect
is formal (Extremadura, Andalusia, Asturias, Galicia).

Another contribution of this study concerns the information that CA should have
during their experiences in the child protection system, regarding the reasons for abandon-
ment, the process, the protection measures, their effects, their duration, their termination
and their participation in all of them. This is in line with the studies of Jiménez et al. (2010,
2013) who defend the need for children to have access to information and preparation at
each stage of the protection process with the objective of being able to face the changes
that occur in their family situation and those that they themselves experience. Despite
being legislated, these five aspects are commonly not shared (or appropriately shared)
with children when they start a fostering process: (a) information about the reasons for
family separation; (b) information about the process prior to the foster care decision; (c)
information about their rights as fostered children; (d) information about the characteristics
of the foster placement where they are going to live; (e) information about the visitation
schedule with their biological family (Pastor et al. 2020).

The third contribution shows how hearing is a right that is related to specialised
training. There is a need for professionals to develop good practices to adequately inform
children. As the literature has highlighted, professionals have a key role to ensure that
children are informed and participate in their fostering process (Bell 2002; Husby et al.
2018; McCarthy 2016; Mcleod 2007; Pölkki et al. 2012; Van Bijleveld et al. 2015). Children
must know the truth and the complexity of the whole situation in order to be able to adapt
to it. Thus, it is important that professionals inform children of each aspect outlined above,
taking into account their age and capacity for understanding (Muench et al. 2017; Murphy
and Jenkinson 2012; Pölkki et al. 2012) but also show empathy and emotional support, as
observed in the results. These findings are in line with the recommendations of Husby et al.
(2018) about getting closer to children to communicate and explain information to them.

Finally, the right to have the opinion that was expressed taken into consideration
makes it necessary to give reasons for the decision made, weighing the different interests at
stake and, if it is not taken into consideration, stating the specific reasons why it diverges
from the will declared. The binding opinion of CA is particularly important for the
purposes of ordering foster care and adoption measures, which cannot be imposed without
their consent. However, the investigations of Mateos et al. (2017) and Urrea-Monclús
et al. (2020) suggest how the adjustment of children to the measures can be influenced
by the lack of information and participation in the process and suggest that policies that
encourage children’s attendance at dependency hearings are viewed positively by and are
not harmful to children.

The investigation suggests three lines of future research. First, legislating on the
crucial dilemma in regard to child participation is what occurs when the child’s perspective
contradicts the professional opinion about what is his/her primary interest (Archard and
Skivenes 2009). In this sense, Chan et al. (2011) argue that the opinion and understanding
of children on issues of child abuse and neglect serve to inform and improve the work
of child protection, even if they do not match those of adults, and they must be heard
in any child protection work. In the other hand the harmonisation of the main point of
the state legislation for the protection system, preserving the system of powers of the
different ACs. This would facilitate the interdisciplinary and interterritorial work of the
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professionals involved in the protection system, in order to achieve uniform treatment
for all CA. Finally, it is advisable to promote specific training actions by professionals,
such as the programme Caminar en Familia (Balsells et al. 2015) which includes specific
forms to promote the participation of the whole family using group methodology in order
to improve parental competences to achieve reunification. In addition, the authors are
working on the development of tools to enhance family participation during foster care
and family reunification processes in the framework of an R&D research project, which
will be published soon. This work advances in a line of action for concrete intervention,
pursuing a modification of the existing legislation. Work is also being done on the develop-
ment of multimedia resources to provide legal information to affected families in a more
comprehensible way.

The main limitation of this study, as we have already pointed out, lies in the difficulty
of identifying existing legislation on the protection of CA in Spain, where, apart from
national legislation, each AC has the power to legislate on this matter. As a result, there
is a wide range of regulations, which, together with the diverse content of protection,
constitutes an added difficulty. As strong points, both the novelty of the study’s approach
and the methodology used stand out, both for the detailed analysis of the participation of
CA in all of the laws on the protection of children and adolescents—in their dimensions and
sub-dimensions—which make up the Spanish legal system, and for their multidimensional
treatment, which is rare in the field of legal research. Finally, it is worth highlighting the
political and practical impact that the research can have.
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Appendix A

Table A1. Analysed Spanish legislation laws.

Identification Code Scope Autonomous Community Law

LE1 State -
Organic Law 1/1996, of 15 January, on the Legal

Protection of Minors, partially amending the Civil Code
and the Civil Procedure Act

LE2 State - Royal Decree of 24 July 1889 publishing the Civil Code

LE3 State - Organic Law 8/2021, of 4 June, on the comprehensive
protection of children and adolescents against violence

LA1 Autonomous Andalusia Law 1/1998 of 20 April, on the Rights and Care of
Minors
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Table A1. Cont.

Identification Code Scope Autonomous Community Law

LA2 Autonomous Aragon Law 12/2001, of 2 July, on Childhood and Adolescence
in Aragon

LA3 Autonomous Cantabria Law 8/2010, of 23 December, on the guarantee of rights
and care for children and adolescents

LA4 Autonomous Castile-La Mancha
Law 5/2014, of 9 October, on the Social and Legal

Protection of Children and Adolescents in Castile-La
Mancha

LA5 Autonomous Castile and León Law 14/2002, of 25 July, on the Promotion, Care and
Protection of Children in Castile and León

LA6 Autonomous Catalonia Law 14/2010, of 27 May, on rights and opportunities for
children and adolescents

LA7 Autonomous Catalonia Law 25/2010, of 29 July, in the second book of the Civil
Code of Catalonia, relating to the person and the family

LA8 Autonomous Chartered Community of
Navarra

Chartered Law 15/2005, of 5 December, on the
promotion, care and protection of children and

adolescents

LA9 Autonomous Community of Madrid Law 6/1995, of 28 March, on Guarantees of the Rights of
Children and Adolescents in the Community of Madrid

LA10 Autonomous Valencian Community Law 26/2018, of 21 December, on the rights and
guarantees of children and adolescents

LA11 Autonomous Extremadura Law 4/1994, of 10 November, on the protection and care
of minors

LA12 Autonomous Galicia Law 3/2011, of 30 June, on support for the family and
coexistence in Galicia

LA13 Autonomous Balearic Islands Law 9/2019, of 19 February, on the care and rights of
children and adolescents in the Balearic Islands

LA14 Autonomous Canary Islands Law 1/1997, of 7 February, on Comprehensive Care for
Minors

LA15 Autonomous La Rioja Law 1/2006, of 28 February, on the Protection of Minors
in La Rioja

LA16 Autonomous Basque Country Law 3/2005, of 18 February, on the Care and Protection
of Children and Adolescents

LA17 Autonomous Principality of Asturias Law 1/1995, of 27 January, on the protection of minors

LA18 Autonomous Region of Murcia Law 3/1995, of 21 March, on children in the Region of
Murcia

References
Archard, David, and Marit Skivenes. 2009. Hearing the child. Child & Family Social Work 14: 391–99. [CrossRef]
Balsells, M. Àngels, Crescencia Pastor, Pere Amorós, Núria Fuentes-Peláez, M. Cruz Molina, Ainoa Mateos, Eduard Vaquero, Carmen

Ponce, M. Isabel Mateo, Belén Parra, and et al. 2015. Caminar en familia: Programa de competencias parentales durante el
acogimiento y la reunificación familiar. Ministerio de Sanidad, Servicios Sociales e Igualdad. Centro de Publicaciones. Available
online: http://www.msssi.gob.es/ssi/familiasInfancia/ayudas/docs2013-14/docs2016/CaminarenFamilia.pdf (accessed on 2
February 2021).

Balsells, M. Àngels, Núria Fuentes-Peláez, and Crescencia Pastor. 2017. Listening to the voices of children in decision-making: A
challenge for the child protection system in Spain. Children and Youth Services Review 79: 418–25. [CrossRef]

Barnes, Vivienne. 2012. Social Work and Advocacy with Young People: Rights and Care in Practice. British Journal of Social Work 42:
1275–92. [CrossRef]

Bell, Margaret. 2002. Promoting children’s rights through the use of relationship. Children and Youth Services Review 7: 1–11. [CrossRef]
Bouma, Helen, Mónica López-López, Erik J. Knorth, and Hans Grietens. 2018. Meaningful participation for children in the Dutch child

protection system: A critical analysis of relevant provisions in policy documents. Child Abuse and Neglect 82: 279–92. [CrossRef]

http://doi.org/10.1111/j.1365-2206.2008.00606.x
http://www.msssi.gob.es/ssi/familiasInfancia/ayudas/docs2013-14/docs2016/CaminarenFamilia.pdf
http://doi.org/10.1016/j.childyouth.2017.06.055
http://doi.org/10.1093/bjsw/bcr142
http://doi.org/10.1046/j.1365-2206.2002.00225.x
http://doi.org/10.1016/j.chiabu.2018.02.016


Soc. Sci. 2021, 10, 268 12 of 13

Chan, Yuk-chung, Gladys L.T. Lam, and Wan-Chaw Shae. 2011. Children’s views on child abuse and neglect: Findings from an
exploratory study with Chinese children in Hong Kong. Child Abuse & Neglect 35: 162–72. [CrossRef]

Collins, Tara M. 2017. A child’s right to participate: Implications for international child protection. International Journal of Human Rights
21: 14–46. [CrossRef]

Cortada, Neus. 2017. La protección de niños y adolescentes en el derecho civil de Cataluña: El tratamiento del riesgo y el desamparo.
El nuevo régimen jurídico del menor: La reforma legislativa de 2015. María Victoria del Hoyo (dir.). Cizur Menor: Aranzadi
Thomson Reuters 1: 69–84.

Cossar, Jeanette, Marian Brandon, and Peter Jordan. 2014. ‘You’ve got to trust her and she’s got to trust you’: Children’s views on
participation in the child protection system. Child & Family Social Work. [CrossRef]

Goodyer, Annabel. 2014. Children’s accounts of moving to a foster home. Child & Family Social Work 21: 188–97. [CrossRef]
Hart, Roger A. 1992. Children’s Participation from Tokenism to Citizenship. Florence: Innocenti Research Centre, International Child

Development Centre.
Husby, Inger Sofie Dahlø, Tor Slettebø, and Randi Juul. 2018. Partnerships with children in child welfare: The importance of trust and

pedagogical support. Child and Family Social Work 23: 443–50. [CrossRef]
Jiménez, Jesús M., Rocío Martínez, and Eestefanía Mata. 2010. Guía para trabajar la historia de vida con niños y niñas. Acogimiento familiar

y residencial. Sevilla: Consejería para la Igualdad y Bienestar Social, Junta de Andalucía, Univerisdad de Sevilla.
Jiménez, Jesús M., Rocío Martínez, Alícia Muñoz, and Esperanza León. 2013. Comunicación sobre el acogimiento y funcionamiento

familiar en familias extensas acogedoras. Cultura y Educación 25: 229–40. [CrossRef]
Jiménez, Jesús M., Pablo Carrera, and Neus Cortada. 2019. Nens, nenes i adolescents en acolliment i adopció: Propostes per a la seva

atenció educativa a centres de primària i secundària. Càtedra Educació i Adolescència. Abel Martínez Oliva 6: 52.
Kosher, Hanita, and Asher Ben-Arieh. 2020. Children’s participation: A new role for children in the field of child maltreatment. Child

Abuse & Neglect 110: 104429. [CrossRef]
Lacharité, Carl, M. Àngels Balsells, Paola Milani, Marcos Ius, Michael Boutanquoi, and Claire Chamberland. 2021. Protection De

L’enfance Et Participation Des Familles: Cadre pour la transformation des cultures organisationnelles et l’adaptation des pratiques
professionnelles. In La Maltraitance: Perspective Développementale et Ecologique-Transactionnelle. Edited by Chantal Cyr, Karine
Dubois-Comtois and Diane St-Laurent. Québec: Presse de l’Université du Québec, pp. 15–17.

Lundy, Laura, and Lesley McEvoy. 2012. Children’s rights and research processes: Assisting children to (in)formed views. Childhood 19:
129–44. [CrossRef]

Mateos, Ainoa, Eduard Vaquero, M. Àngels Balsells, and Carmen Ponce. 2017. ‘They did not tell me anything; they just sent me home’:
Children’s participation in the return home. Child & Family Social Work 22: 871–80. [CrossRef]

Mateos, Ainoa, Eduard Vaquero, Aida Urrea-Monclús, and Belén Parra. 2020. Contar con la infancia en situación de riesgo en los
procesos de investigación: Pasos hacia la coproducción. Sociedad e Infancias 4: 87–98. [CrossRef]

McCarthy, Edel. 2016. Young People in Residential Care, their Participation and the Influencing Factors. Child Care in Practice 22:
368–85. [CrossRef]

Mcleod, Alison. 2007. Whose agenda? Issues of power and relationship when listening to looked-after young people. Child and Family
Social Work 12: 278–86. [CrossRef]

Ministerio de Derechos Sociales y Agenda 2030. 2020. Boletín de Datos Estadísticos de Medidas de Protección a la Infancia. Boletín
22. Datos 2019. Available online: https://observatoriodelainfancia.vpsocial.gob.es/productos/pdf/BOLETIN_22_final.pdf
(accessed on 2 March 2021).

Mitchell, Monique B., Leon Kuczynski, Carolyn Y. Tubbs, and Christopher Ross. 2010. We care about care: Advice by children in care
for children in care, foster parents and child welfare workers about the transition into foster care. Child & Family Social Work 15:
176–85. [CrossRef]

Montserrat, Carme. 2014. The Child Protection System from the Perspective of Young People: Messages from 3 Studies. Social Sciences
3: 687–704. [CrossRef]

Muench, Kerry, Clive Diaz, and Rebecca Wright. 2017. Children and Parent Participation in Child Protection Conferences: A Study in
One English Local Authority. Child Care in Practice 23: 49–63. [CrossRef]

Murphy, Deirdre, and Hilary Jenkinson. 2012. The mutual benefits of listening to young people in care, with a particular focus on grief
and loss: An Irish Foster carer’s perspective. Child Care in Practice 18: 243–53. [CrossRef]

Pastor, Crescencia, M. Àngels Balsells, Eduard Vaquero, M. Isabel Mateo, and Anna Ciurana. 2020. Uninformed, Afraid and Confused:
What Children Need to Know at the Beginning of Their Foster Care Process. Child Care in Practice, 1–17. [CrossRef]

Pölkki, Polkiki, Riitta Vornanen, Merja Pursiainen, and Marjo Riikonen. 2012. Children’s Participation in Child Protection Processes as
Experienced by Foster Children and Social Workers. Child Care in Practice 18: 107–25. [CrossRef]

Rodríguez-Pinto, Grecia, and Leonardo Albuquerque. 2018. “La magia que tenemos entre nosotros... niñas y niños”. Visibilidad,
fuerza y afecto de la palabra infantil. Sociedad e Infancias 2: 259–85. [CrossRef]

Schofield, Gillian. 2005. The Voice of the Child in Family Placement Decision-Making: A Developmental Model. Adoption and Fostering
29: 29–44. [CrossRef]

Schofield, Gillian, and Mary Beek. 2005. Risk and resilience in Long-Term Foster-Care. Britsih Journal of Social Work 35: 1283–301.
[CrossRef]

http://doi.org/10.1016/j.chiabu.2010.12.001
http://doi.org/10.1080/13642987.2016.1248122
http://doi.org/10.1111/cfs.12115
http://doi.org/10.1111/cfs.12128
http://doi.org/10.1111/cfs.12435
http://doi.org/10.1174/113564013806631264
http://doi.org/10.1016/j.chiabu.2020.104429
http://doi.org/10.1177/0907568211409078
http://doi.org/10.1111/cfs.12307
http://doi.org/10.5209/soci.67687
http://doi.org/10.1080/13575279.2016.1188763
http://doi.org/10.1111/j.1365-2206.2007.00493.x
https://observatoriodelainfancia.vpsocial.gob.es/productos/pdf/BOLETIN_22_final.pdf
http://doi.org/10.1111/j.1365-2206.2009.00657.x
http://doi.org/10.3390/socsci3040687
http://doi.org/10.1080/13575279.2015.1126227
http://doi.org/10.1080/13575279.2012.683772
http://doi.org/10.1080/13575279.2020.1723065
http://doi.org/10.1080/13575279.2011.646954
http://doi.org/10.5209/SOCI.59509
http://doi.org/10.1177/030857590502900105
http://doi.org/10.1093/bjsw/bch213


Soc. Sci. 2021, 10, 268 13 of 13

Shier, Harry. 2001. Pathways to participation: Openings, opportunities and obligations. Children & Society 15: 107–17.
Shier, Harry. 2019. An analytical tool to help researchers develop partnerships with children and adolescents. In Participatory

Methodologies to Elevate Children’s Voice and Agency. Edited by I. Berson, M. Berson and C. Gray. Charlotte: Information Age
Publishing, pp. 295–316.

Skauge, Berit, Anita Storhaug, and Edgar Marthinsen. 2021. The What, Why and How of Child Participation—A Review of the
Conceptualization of “Child Participation” in Child Welfare. Social Sciences 10: 54. [CrossRef]

Templeton, Michelle, Maria Lohan, Laura Lundy, and Carmel Kelly. 2019. Young people’s sexual readiness: Insights gained from
comparing a researchers’ and youth advisory group’s interpretation. Culture, Health and Sexuality, 1–14. [CrossRef] [PubMed]

United Nations. 2003. Commitee on the Rights of the Child. In General Comment No. 5 2003: General Measures of Implementation of the
Convention on the Rights of the Child. New York: United Nations on the Rights of The Child.

Urrea-Monclús, Aida, Ainoa Mateos, Laura Fernández-Rodrigo, and M. Àngels Balsells. 2020. The voices of parents and children in
foster care. Journal of Social Work. [CrossRef]

Van Bijleveld, Ganna, Christine Dedding, and Joske Bunders-Aelen. 2015. Children’s and young people’s participation within child
welfare and child protection services: A state-of-the-art review. Child & Family Social Work 20: 129–38. [CrossRef]

Verdugo Alonso, Miquel Ángel, Antonio Manuel Amor González, María Fernández Sánchez, Patrícia Navas Macho, and Isabel Calvo
Álvarez. 2018. La regulación de la inclusión educativa del alumnado con discapacidad intelectual: Una reforma pendiente. Siglo
Cero. Revista Española Sobre Discapacidad Intelectual 49: 27–58. [CrossRef]

http://doi.org/10.3390/socsci10020054
http://doi.org/10.1080/13691058.2019.1647555
http://www.ncbi.nlm.nih.gov/pubmed/31625827
http://doi.org/10.1177/1468017320958618
http://doi.org/10.1111/cfs.12082
http://doi.org/10.14201/scero20184922758

	Introduction 
	The Case of Spain: Child and Adolescent Protection Legislation and Policies 
	Methods 
	Search and Filtering of Legal Texts 
	Content Analysis Using a Category System 

	Results 
	Informing. The Right to Information Is the First Step in Exercising the Right to Participation 
	Hearing. The Right of CA to Be Heard 
	Involving. The Right to Have the Opinion of CA Considered in the Decision to Be Made 

	Discussion and Conclusions 
	
	References

